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O Re Mdter Under Review 6320 S •r»i 

Dear Ms Duncan p^? f-lp^* 

We wnte on bdudf of our client radio tdk diow host Sean Hanmty, in r̂ Bjionselto tltê  
comptaint filed in die above-captioned matter under review The complaint aHSIges Sit Mr.S 
Hannity and media corporsUons Premiere Netwoiks, Inc Q*PTmim^ and Clear (Channel 
(CommumcaUons, Inc C*Clear Channd*0 violated the Federd Election Campaign Act (the Act*0 
1̂  sending an email m May 2010 to tiie draw's subscnber list In oonnecnon with the diow's 
''(Conservahve Victoiy 2010̂  theme and ita on-air support for US House candidate John 
Gomez, this email sunply forwarded a message fiom another tab diow host soliciting 
Gonmbutions to Mr CSomez's campaign The cost of sendiQg this smgle email, the comptaint 
dleges, was an impermissible ooipoEBto expenditure made in connecUon with a fedenl election 
m viotabonof 2USC §441b This poliUcdly-mobvated comptamt shodd be disnussed witii 
no further action for three reasons 

First the dlegetions m the comptaim with resfpect to Mr Hanmty peisondly diodd be 
disnussed because 2 U S C § 441b(a) is inapplicable to individuds who are not officers or 
directors ofthe oorponrtion thd dlegedly used tiie corporate resources Second, Premiere and 
Clear (Channd did not make a coipontte conlnbution or expenditure by sendmg the May 2010 
enuul because the "press exeinption''applies to this paiticutarcoinmumcation Third, even if tiie 
complamt did adequatdy dlege a viotauon of the Act - and it does not - it shodd be dismissed 
because the costs mvolved m sending the two-sentence email (and the message fiom another tdk 
dmw host Ifad it fiirwarded) are de mnumis and fmtiier action wodd not be a good use of the 
CommiBBion's limited resourees 
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L FACTUAL BACKGROUND 

Sean Hannity is the host of The Sean Hannity Show AccordiQg to die industry trade 
publication Talkers Magazine, the show is the second most-listened-to radio tdk show in 
Amenca, drawing over 14 25 million listeners a week' The show discusses news, current 
events, politics, and other subjects, and features mterviews with wdl-known public figures 

m Respondent Preimere has the contractud nght to syndicate the show, meamng that it sells the 
^ nght to broadcast the diow to individud radio stations throughout the Umted States Premiereis 
^ avvhoUy-ownedsubsidiaiyof Respondem Gear (Channd, a large niediaconglomerete' Neither 
fM Premiere nor Clear (Channd are owned or conbolled by a poliUcd party, politicd committee, or 
^ candidate and Mr Hanmty hunsdf is a media persondity, not a politicd candidate 
C? *• 
HI A The Hanmtv com Website and Email Subacnphon Service 

As IS common in the radio tdk diow indusuy,̂  Premiere operates a website that revolves 
atamd The Sean Hannity &IOW The wdisite, www hanmty com, complimenta and serves as an 
extension of the diow itself It features articles regsrding current evente and politicd topics 
discussed on the show, liste the show's guests, and hosta a "forum" where listenera can comment 
on the politicd news of the d̂ y * Although Mr Hanmty owns the domain name and website 
URL, Preimere licenses the use of the site, the site is hosted on Premiere's internet server, and 
Prenuere is responsible fiir authonng and mainteimng it 

The Hanmty com website dso dlows visitors to sign up odine to receive free emails 
fiom the show' By sigmng up fiir these fiee emails, visitors can *Y6oeive news, aiticles and 
announoementa m [their] e-mail box Typicdly, but not dwi^ the daily enuuls bear the 
banner header "Hanmty's Headlmes" and feature aitides summanzing the subgecta discussed on 

' See http //lalkera com/oduie/̂ p̂ l 
' &e http//www preinnd com/lpages/oorporBte htnd 
Ŝee, e g, http //www nuhlunbaugh com/home/today guest html (Rudi Limbaug|h), http //www 

biUordlly com/ (BiU O'Reilly), http//www g|ennbeck com/ (Glenn Beck), htqi//www 
bigeddieradio com/definilt esp (Ed Sdralte) 
* iSse hiqp//www hanmty com 
'Id 
* http //www hanmty com/newdetter/signup 
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the day's show, idenbfying a "hot topic" from the website's forum, and lishng the upconung 
guesta or topics that wiU be featured on Mr Hanmty's cable television program See. eg. 
Exhibit 1 But not eveiy email contams show recaps or the "Hanmty's Headlines" banner For 
example, in early 2010, subscnbera received two emuls promoUng Mr Hannity's Conservative 
Victory book, neither of which contamed recaps or the banner See Exhibits 2 ft 3 All of the 

1̂  enuuls are disseminated to subscnbera through Presstaff Interactive Revenue, a Cdifbima public 
Ln retations company See (Comptamt § A ("These emails come from 'The Sean Hanmty Show, 
^ headhnes@hanmty oom, with the ongmatmg IP address 66186 15 207, located in Cdifbnua 
CO This IP address is issued to Presdaff Interacbve Revenue, which, according to ita website, is a 
<N radio nuffketmg company thd hdps to conduct enmil campaigns fbr radio stauons*') Because 
^ emaita provide talk radio show hosta with another avenue to oommunicato their views to their 
O base offans and listenera, regdar enuuls like this are common m the mdustiy' 
HI 

B (Conservative Victorv 2010 

Startmg m 2009, Mr Hannity began using his radio diow to discuss his view that 
politiGdly-conservative candidates shodd be decled m the 2010 Congressiond dections He 
gave this view the cateh-phrase "Conservative Victoiy 2010" and emphasized it repeatedly An 
Apnl 30,2010 show summary published on the website, fiir example, steted "[tjhere's a clear 
opportumty fbr the Conservabve movement to defuie their ptelosophy and push for victory m 
2010 On the May 7,2010 radio dmw, Mr Hanmty was joined by guest Karl Rove to discuss 
"how the Conservative Victoiy 2010 is gomg '** The dady email thd followed tint diow offered 
"CConservaSive Victory 2010 logo geaî  fiir sded tiie "Sean Hdmity Store " SiaeExtabitl Mr 
Hanmty dso used otiier avenues to promoto this skigan In Mardi 2010, fisr example, he 
authored a #1 New York Times best-selling book entitled Conservative Victory Defeating 
Obama's Radical Agenda and launched a nationwide "(Conservative Victoiy Tour "'̂  

^ See http//www ruddimbaughcom/home/newsletler guest html {Rush In a Hurry eimul), 
http //www bdlomlly oom/newrietter (visiton can sign up for two different BiU O'Rnlly email 
newdetten), htlp//wwwglennbeckcom/oontenl/newdetter (daily email fiom Glenn Beck), 
https //www wegioted com/sigmip/signup/ (daily email fiom Ed Sefadte) 
' http //www hannity Gom/diow/2010/04/30 
' http //www hanmty GOin/diow/2010/0S/07 

htlp //www hanmty com/aitide/conservative-victoiy-tour-photos-video/10528 
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In connection with the "Conservative Victory 2010" theme, Mr Hannity has used his 
radio diow to support specific candidates ruuning fiir office in 2010 that he bdieves are 
politicdly-oonservative For exampta, Mr Hannity has supported John Gomez, a Republican 
candidate to represem New Yoik's Second Congressiond Distnct in the United States House of 
Representatives In late Febiuaiy or early March 2010, Mr Hannity asked Representative Peter 

^ King, a guest on his radio program, if he would support Mr Gomez On his May 3, 2010 
^ show, Mr Hdmity had Mr Gomez on his show to discuss lUegd immigration and encouraged 
Nl listenera to visit Mr Gomez's campaign website Later, on the July 16,2010 radio program, 
00 Mr Httuuty expressed his support fin* Mr Gomez and dlowed Mr Ciomez and (Congresswonun 
^ Michele Baclunann to solicit contnbutions to Mr Gomez's campaign " 
ST 
CD Mr Hannity has dso used the enuul subscnber list to reiterato his support for a 
^ "Conservative Victoiy" in 2010 and, as part of that the elecuon of John Gomez, among othera 

In connection witii these efforts, on the afternoon of Fnday, May 7,2010, just fiiur days after 
havingMr Gomez on as a guest on tes radio program, he approved an eimu] to the subscnber list 
supporting Mr Gomez's candidacy The audience thd received this email was the same as the 
audience that received the other Hanmty com emails, it was sent to tiie same distnbution hst and 
no one dse It was also sent using the IP address of the same public rdations vendor that 
disseminated the otiier emails, Presstaff Interactive Revenue See (Comptamt § A 

This particular enuul, which was sent on May 8,2010, was simpler than the usud email 
It did not contain the "Hanmty's Headlines" banner And, because The Sean Hanmty Show is 
not broadcast on Saturday, it dd not recap the day'a show In theae respects, it was like the two 
enuuls sem eariier in the year promoting Mr Hanmty's book, neither of which used the 

" http //biobile newsday Goni/infiimo,JSESSIONn>=6A5EFD949196D57D2EB18A17877809 
6(y7siteF=newsdayftview=page8ftfeed apnewsdaŷ lmmftfeed CF=topstonesftfbed i=l 1797144ft 
nopagmgrl 
" See CD endosed witii response (file tabeled Hannity_0S_03.2010 mp3) 

See CD endosed witii response (ffie Ubded Hanmty.07_16J2010 mp3) Mr Hdmity has dso 
used his radio diow to promoto otiier candidates who he believes wodd contnbute to a 
conservative victoiy in 2010 For example, on his May 18, 2010 radio show, Mr Hanmty 
suppoitBd the candidacy of Tun Bums m Poû ylvama'a 12tii Congressiond Dislnct The 
wdisito recap of the diow stated "If Tun Bums can puU tins off and wm tins electton it wiU 
most certamly add to die Conservattve Victory 2010 groundswdl yAadk is getttng pretty taige 
theae days" http//wwwhanmtyooni/diow/201Q/05/l8 
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"Hanmty's Headlines" banner or mcluded recaps of tiw day's dmw Instead, it simply fiirwarded 
a message fiom anotiier ttdk radio duiw host Mark Levin, solicittngcontnbuttons to Mr Gomez 
In keeping with tiie diow's recent "(Conservative Victoiy 2010" theme and Mr Hannity's on-air 
pubhc support fbr Mr Gomez, the email was mttoduced witii the foUowtog two sentences "If 
you haven't seen this yet, you redly need to ttdce a look This is a great Amencan who's 

^ woikmg hard for a Conservative Victoiy in 2010 " See Exhibit 4 
Ui 

rs C TheComnlaint 
Hi 

^ On June 24, 2010, New York Denmcrstic Party fundraiser and acttvist Jay S Jacobŝ * 
ST filed a oomptamt with the Commission chdlengmg the disseminatton of this email The 
^ complamt dleges thd Mr Hannity, Clear (Channel, and Premiere violated fbderd electton taw by 
^ usmg corporate resources to fiirward this email 

n. ANALYSIS 

The dlegettons m the complaint on theu- fine fiul to establish any violatton of the Act 
end the compleimuit senoudy misstates the legd sttmdards that apply 

A Mr Hdmitv.an Individud. Cammt Be Liable fiir Viotahona of 2USC S441b 

The complamt dleges that Mr Hdmity, Ptenuere, and Clear Channel each violated 2 
U S C f 441b(a) by using Clear Channd and Premiere coiporBte resources to send the May 8, 
2010 enuul See (Comptamt §f B(2), (BX3) (dlegmg tiut Respondenta Hanmty, Premiere, and 
Clear Channel made an "in-kind contnbubon" of coipontte resources) and (Comptamt § B(l) 
(dlegmg thd conlnbuttons of coiponte resources are prohibited by 2 U S C f 441b(a)) Mr 
Hanmty, however, cannot persondly be held luble fiir viotabons of 2 U S C § 441b(a) because 
tiut provision applies only to corporattons, tabor orgamzabons, and theu-officen and directon 

It IS imlawful fin- any coiporabon whatever, or any tabor organizatton, to 
make a conbibutton or expenditure m connectton with any [federd] dectton 

Mr Jaoobs is tiie (Chauman of tiie New Yoric Sttde Democrattc Committee and tiie Nassau 
(County Democrattc Committee See wwwnassauoountydemsoom/conteiitday-s-jaoobs 
Aoooidmg to FEC records, Mr Jaoobs has contnbuted to the campaign of Mr Gomez's 
opponent. Congressman Steve Israel Rqxesedattve brad representa New Yoric's Second 
Gongiressiond Distnct, whidi boiden Nassau County 
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or any officer ar any durecior of any corporation ot any officer of any tabor 
oigemzatton lo consent to any contribution or aqienditure by the corporation 
or tabor organizatton, as the case may be, prohibited by this sectton 2USC f 
441b(a) (emphasis added) 

^ Mr Hannity is not an officer or directtir of Clear Channd or Premiere Aooordmgly, the 
Ul complaint should be dismissed m ita enttrety with respect to him 
rs 
^ B The "Press Exemnhon" Amilies to tiie Emad 
00 
fM 

^ The complaint shodd dso be disnussed because no corporate "conttibubon" or 
^ "cgqpendituR" was made in connection with the disseminabon of the May 8, 2010 email 

(Conunission regdabons define *̂ oontnbubon" and "expenditure" to exdude the "cost mcuned in 
covenng or carrying a news sttny, commenttuy, or editond by any broadcasting sttttion , Web 
site, newspaper, magazme, or other penodical publicatton, including any Intemet or elecbomc 
publicatton udess the fiuility is owned or controlled by any polittcd party, |iolittcd 
committee, or candidate " 11 C F R § 100 73 (exoeptton fiom defimtton of "contnbutton"), 11 
CFR § 100132 (exceptton fiom defimtton of "expendittne"), 2 USC § 431(9)(BX1) 
(sttrtutoiy exceptton for news stones, commentanes, or editonds distnbuted throogjh fiwilittes of 
a media enttty) This exemptton is referred to as the "press exemptton" or the "media 
exemptton" See, eg, MUR 6089, Nottficabon with Factud and Legd Andysis to Meakem 
Connns,p 5(May28,2009) 

The puipose of this exceptton is to protect the press's First Amendment nght to comment 
on polibcd campaigns 

[I]t is not the intent of the Congress in the present l̂ slatton to linut or burden m 
any way the first amendmem fieedoms of the press and of associahon Thus the 
exdusion assures the unfettered nght of the newspapers, TV networks, and otiier 
medu to cover and oomment on polittcd campaigns 

HR Rep No 93-1239, 93d Con̂ Kss, 2d Sess d 4 (1974) The Commission has tiurefiire 
"mteipieted the media exeinptton broadly " MUR 4863, Fust Generd Counsel's Report, p 2 
(May 27,1999) 

The Commission applies a two-part test to determine vriiether the press exemptton 
applies First the (Comnussum asks whether the entity engaging m the acttvity is a "press 
enttty " If It IS, the Comnussion asks whether the press enttty (a) u owned or controlled by a 
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polittcd party, polittcd committee, or candidate and, if it is not, whetiier it (b) was acting as a 
press enttty in conducting the acttvity at issue (i e, whether it was acbng m ita "legituiute press 
fimchon") See Reaekr's Dî tAss'nv FEC, 509 F Supp 1210 1215 (SONY 1981), F£C 
V Phillips Publ'g, 517 F Siqip 1308, 1312-13 (DDC 1981), Advisoiy Opmions 2007-20 
(XM), 2005-19 (The Inside Track), 2005-16 (Fued Up'), snd 2004-07 (MTV) Because tiie 
acttvittes of Premiere and Clear (Channd here meet each part of this test the press exemptton 

^ applies 
rs. ^ 
Nl 

^ / Clear Channel and Premiere Are Press Entities 
ST Clear Channel and Premiere are "press enttttes," witiun the meanmg of the Act and the 
^ (Conunission's regulattons An enttty is a "press enttty" if it "is in the business of producing on a 
^ regutar basu a program that disseminates news sttmes, commentaiy, and/or editonds " See 

Advisoiy ()pimon 2007-20 (XM)Applymg this sttmdard, the Commission has previously 
deteimmed that both Clear Channd and Prenuere are "press enttttes " See MUR 4689, First 
Generd Counsel's Report, p 20 (August 4, 1999) ft Statemem of Reasons of Vice (Chauman 
Wold and (Comroissionen Kliott, Mason, and Sandshmm, p 2 (Febnuiy 14,2000) (holding that 
Prenuere is a press enttty), MUR 5569, First Geoetsl (Counsel's Report p 2 n 1 (Januaiy 10, 
2006) (beceuae press exemptum applied to radui sttttion, the Generd (Counsel did not reconunend 
generatmg (Clear (Channd, the station's parent as a respondent, recommendabon adopted 
unanimoudy by (Commission) 

2 Respondents Are Not Owned Or Controlled By Any Candidate, Parly, or 
Committee 

In Older fbr the press exempbon to apply to aoommumcabon, the press enbty may not be 
owned or controlled by any pohttcd candidate, party, or committee Sise 11 C F R § 100 73, 11 

" An enttty's polittcd leamngs are irrelevam to this determmatton See FEC Advisory Op'n 
2008-14 (Mdothe, Inc) at 4 (an enttty's "apped especidly to suppoitera" of a paittcdar party or 
candidate is not relevant to tiie issue of whetiier tiie enttty qudifies es a preas enttty), ul Ctfae 
Commission does not mvesttgato an enttty's viewpouita m determmmg whetiier it qudifies as a 
'press enbty' under the press exempbon"). Advisory Opimon 2005-16 (Fired UpO ("an enbty 
otfierwise digible finr the press exoqmon wodd not kise ita digibibty merely becauae of a tack 
of objectivity in a news stoiy, oommentaiy, or editond, even if the news stmy, oommenttoy, or 
editond expresdy advocates the dectton or defiatt of a dosriy identified candidate fbr Federd 
office") (uitenul atattons omitted) 
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CFR f 100132 Clear Channd and Premiere are not owned or conbolled by any candidate, 
polittcd party, or polittcd committee and Mr Hanmty is not a candidate for federd office This 
second dement is therefore met here 

i Respondents Acted Within Their Legitimate Press Function 
00 
ijrt For tiie press exemptton to apply, a press enbty (not owned or controlled by any 
1̂  candidato, party, or committee), must be acbng withm ita legitunate press fiincbon m engegmg m 
^ the acbvity at issue See Reader's Digest Ass'n v F£C, 509 F Supp 1210 1215 (SONY 
fM 1981), FEC v PhillipsPubl'g, 517 F Supp 1308, 1312-13 (DDC 1981), Advuoiy Opinions 
]̂  2007-20 (XMX 2005-19 rrhe Inside Track), 2005-16 (Fired Upf), and 2004-07 (MT^ Because 
Q Clear (Channd and Premiere acted as press enbbes m dissenunabng the May 8,2010 email, this 
HI thud dement is met here, too 
rH 

a) A radio program's email communications with listenera are protected 
by the press exempbon 

There appeara to be no dispute that Mr Hanmty could have used his radio diow to 
expressly advocato finr Mr Gomez's elecbon and to solicit contnbubons to his campaign In 
fi»t, m an eariier MUR, the Comnussion unanimoudy accepted the Generd Counsel's 
recommendabon that radio broadcasta from The Sean Hannity Sho/w in support of federal 
candidates fell "squardy" within the radio sttttion's legibnuto press funcbon See MUR 4863, 
First Generd Counsd's Report, p 9 (May 27, 2007) Numerous otiier Commission Advismy 
Opimons, Generd Counsel's Recommendataons, and Statementa of Reasons have readied 
sumlar conclusions Indeed, the (Comnussion has repeatedly stated that aUegabons of what was 

Sise. eg, MUR 6089, Nobficabon with Facbul and Legd Andysis to Meakem Comms, p 8 
(May 8,2009) (pms exempbon applied to tdk radm producbon company which paid fiir a radio 
program tiut expresdy advocated the decbon of a Congressional candidato and solicited 
contnbubons to tiie candidato's campaign, exempbon applied even thou|̂  commumcabon was 
dĥ odly oooiduuted wrth die candidato), MUR 5569, FM (jenerd Counsd's Report, p 7 
(Januaiy 10,2006) (express advocacy of candutate on tdk radio diow "fidl[s] squardy witiun the 
legitunato press funiBtion ofthe radio atetton"), Advismy ()pmion 2008-14, p 7 (Mdotiie, Inc ) 
Ĉ otiung prohlbite" Intemet TV commenttdora fiom "iiuk[ing] express advocacy endorsementa 
of certam candidates to viewen of ita Web site content and, concunentiy, to suggest that viewen 
support such candidatoa with their contnbubons," so long as the media coiporabon u not owned 
or controlled by eny candidatr, polmcd party, or politicd coimmttee), Advisoiy Opmion 1980-
(conbnued ) 
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said m a particutar conununicatton are mdevant to whetiier the press enttty was acbng witiun ita 
legitunate press funcbon m making tiie commumcabon See MUR 4689 (Sttdement of Reasons 
of Chauman Wold and Commissionen Elhott, Mason, and Sandsbom), MUR 5110/5162, 
Statement of Reasons fbr MURs 5110 and 5162 of (Chairman McDonald, Vice Chainnan Mason, 
(Commissionen Sandsbom, Smitii, and Wold, p 2 (Jdy 27,2001) ("The content of broadcast is 

cn urelevant to the determinabon of whettier tiie media enbty is exereismg ita vdid press 
Ln funcbon") 
rs 
to 
^ The complaint however, asserts that even though radio shows may expressly advocate 
fM the elecbon of candidates and solicit hsienen fbr campaign contnbubons over the air, they 
^ somehowcannotexpressthesamesenbmenta via eiiiar/to a subset of those listenen Not so A 
Q radio show acta withm ita legitunate press funcbon when it commumcates with listenen 1^ any 
*̂  means, be it over the auwaves, on the Web, through emails, or througih m-peraon rdlies, as long 

as those means are an extension of ita regular media operattons In MUR 5555, a complaint 
dleged tiut a radio sttdion's posttng on ita website of "Ross fbr (Congress" headlines and a link 
to the campaign website viotated tiie ban on corporate conlnbuttons to fedenl candidates The 
Office of the Generd Counsel, however, recommended dismissmg the complaint because the 
press exemptton applied to tiuse acttvittes It emphasized that the website's acttvittes were 
protected Idw tiie diow itsdf because tiie website was "merely an extension of the radio sttdion's 
regdar media operattons " MUR 5555, Fust General Counsd's Report, p 9 (Januaiy 10,2006) 
(quoting, m parenthebcd, stabon's response to comptaint) The Commission voted 6-0 to 
disnuss tiu comptaint 

The use of email to reach fans and listenen likewise u an "extension" of a radio 
program's "regular medu operattons" and therefiire fUta within the press enttty's tegittmate 
press functton As the (Commission recognized m Advisoiy Opimon 2004-07, at 7 (MTV), "tiie 
medu IS increasingly usmg electtomc maita" to disseminate tiie news, and email 
commumcattons witii a medu enttty's audience are "typicd" and ''consistent with esbdilished 
mdustiy prachce " Id As menboned above, wdl-known radio taUc show host̂  Rush Limbaugh, 
Glenn Beck, Bill O'Reilly, and Ed Schdte and many otiiera dl offer fiee subscnpbons to regutar 
dmw enuita on their websites See supra noto 7 Because The Sean Hanmty Shawns use of 
enuuls was consistent with tins industty practtce and was an extension of the diow's "regular 

109 (Hansen) (press exemptton applied to newdetter with regutar commenttuies that solicited 
oontnbulions to a federd candidato) 
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media operations," tiu show's dissemination of die email at issue here was within ita "legitmute 
press functton " 

b) The complaint misreads F£Cv Massachusetts Citizens fbr L^ 

The complaint's rdiance on Federal Election Commission v Massachusetts Citizens fbr 
§ Life, /lie, 479 U S 238 (1986) ("JMCFI"), u nusptaced In MCFL, a non-profit coiporabon tiut 
IS devoted most of ita tune to acttvittes unrdated to the medu uregutarly published a newsletter 
^ whose total cuculabon never exceeded 6,000 In 1978, tiie corporabon pnnted more than 
rsi 100,000 copies of a flyer that advocated the elecbon of specific candidates The flyer was edited 

1̂  an officer who was not part of tiie staff tiut prepared the newdetten and it did not conbun tiie 
Q newsletter mastiiead MCFL argued tiut ita expenses in publishuig the flyer were protected by 
HI the press exemptton because rt dso published the newdetter The Court rejected that argument 

holding 

[W]e cannot accqit the notton that the distnbubon of such flyen by enttttes that 
happen to publish newsletlera ainomaticdly enbties sudi orgamzabons to the 
press exempbon A contrary posibon would open the door fbr those coiporabons 
and umons with in-house publicabons to engage m udimited spenduig directiy 
fiom their beasunes to distnbuto campaign nutend to the generd public, 
thereby eviscerabng § 441b's prohibibon 

Af at251 

The complamt reads ftos case as holding tiut a true media enbty's publicabons are not 
protected by the press exempbon unless they are m the same fbmut as existing regular 
publicabons This assumes that MCFL treate medu cnhbcs m the busuiess of commumcrtmg 
with the generd public the same as pnvate coiporabons whose ody press acbvibes involve the 
publication of a newsletter of lumted cuculation MCFL did not reach audi a sweqnng 
condusion Rather, the case was uitended to prevent corporattons with pubhcattons of lumted 
Gircdatton from taking advantage ofthe press exempbon to "distnbute campaign nutend to the 
generd public " Af at 251 Thd concem is not present m the case of a large medu oiganizabon 
vriuch already expressly advocates fat tiie decbon of specific candidates in ita broadcasta to the 
generd public As the complauit wodd have it, a coiporabon vaay expresdy advocate a 
candidate's decbon over the aurwaves, but the nunute it tnes to reach a snuller subset of those 
listenera m a fimnat it has not used previoudy, it viotates the Act Thu u not what the Court 
hdd SseMUR5569,StatenientofReasonsof Chauman Toner and (Comnussionen Mason and 
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von Spakovsky, at 3 (March 17, 2006) f'[T]he fiict tiut a broadcaster had never done sudi a 
remote broadcast wodd not necessanly remove such a broadcast from the press exempbon 
Otherwise it may be difficdt fbr a press enbty that has never done such a remote broadcast to 
start domg them without lunmng outside the protecbon of the press exempbon ") 

^ In any case, even if the MCFL andysis apphes to the acbvibes of orgamzabons abeady in 
the business of communicatmg with the generd public, MCFL supports applicabon of the press 

N< exempbon here The (Court in MCFL relied on finir facton in concluding that the press 
^ exempbon thd applied to the newsletter did not cany over to the flyer (i) the flyer was not 
fM published through the facdibes of the regdar newdetter, (u) the flyer was distnbuted to a group 
^ tiut was 20bnies huger than tfie regular newdetter audience, (iii) tiie flyer was available to tiie 
Q generd public but the newdetter was not, and (iv) the content ofthe flyer was different than the 
^ newdetter FECv MCFL,419\JS at250-51 
HI 

Applying these four factors here, the Commission should conclude that the press 
exempbon that applies to the regdar duly enuita dso applies to the May 8,2010 email In this 
case, three ofthe four fhdon the MCFL (Court relied on m concludmg that the press exempbon 
did not apply are missing here Fust m this case, the May 8,2010 email was publidied through 
the same findibes as the rpgdar daily emails, not through different facdibes as was tiu case m 
MCFL See Complaint at § A Cnhe email was sent fiom IP address 6618615 207, tiu sanw IP 
address as tiu regdar email updates sent by 'The Sean Hannity Show'") Second, tiu May 8, 
2010 enuil was sent to the same audience that received the other emails, not an audience 20 
bmes tiut size as was tiu case mJMCFZ; Tliud, Idee tiu otiier enuuls, the May 8,2010 enuil was 
avaitable fiir firee to any member of tiu generd publu who visited the Hanmty com websito and 
aignedupfiirtiiem 

To be sure, tiu May 8,2010 enuil did not conbun tiu "Hdmity's Headlines" banner and, 
because it was sent on a Saturday, it did not contain a diow recap In thu respect, rt was no 
diffiaent dun odier enuita sent to tiu subscnber list SwExhibita2&3 And, m any case, a 
diflference m content alone is msufficieiit to move a particutar publicatton outside the jnoteetton 
of tiu press exemptton hi Federal Section Commissum v Philips PMishing, lne, 517 F 
Sapp 1308 (DDC 1981X a newsletter publidier disbibuted a newdetter tiut opposed Sendor 
Kennedy's campaign The complamt argued that the press exempbon did not apply because the 
newdetter at issue was not m the same format as the regular pubhcabon, was missing the noimd 
legends, and had differem contem Notwrthstandmg these content differences, the Umted States 
Distnct Court for the Distnct of (Columbia refused to enforce a subpoena against the publisher 
It hdd tiut, m light of du press exempbon, "it [vras] exbemdy unldrely dut a viotatton [of tiu 
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Act wodd] be fiiund" Id at 1314, see also MUR 5555, Sttdement of Reasons of Chauman 
Toner and Commissionen Mason and von Sjukovsky, p 5 (March 17, 2006) ("The [MCFL] 
Court did not hold that, fiir the press exemption to apply, there must be no differences fhim what 
the press enttty usudly does Indeed, MCFL codd be mteipreted to mean thd aiiy similanty to 
the regular newsletter, in fiuilittes, distnbubon, or fomut might have placed the pubhcabon 

^ within the press exemption ")(emiihasu in ongiiul) 
CO 
rs 
tfi C The (Commission Shodd Exeroise ite Discrebon to Dismiss the Complamt 
00 
^ Even if the costa associated with this one enuil were a corporate expenditure - and they 
^ are not-the Commission should exeroise Ita discrebon to dismiss the comptaint The complaint 
O duUenges the distnbubon of a single email The enuil was not sem to a group that was any 

laiger than the group that abeady received other enuita and rt was sent using du same fecilibes 
that distnbuted the other emails Any costa mvolved m disseminabng the email at issue wodd 
therefore be de nummis Moreover, rt wodd make littie sense to bnng an enfisroement acbon 
against a radio show host for sending an email soliciting donabons to a federd candidate where 
there IS no dispute that the host could sohcit donabons from a much larger audience over the 
airwaves 

The (Commission therefiire diould deny du complaint's request tiut rt conunrt ita limited 
resources to pursung thu enfiiroement matter See MUR 5491, Statement of Reasons of 
(Chainnan Thomas, Vice Chauman Toner, and Commissionen Mason, McDondd, Smith, and 
Wemtraub, p 2 (exercising (Conumssion's prosecuttmd discrebon to refuse to brmg enforcement 
acbon agemst omporBbon that cuculated candidato soliatabon to email distnbubon hst because, 
among other things, there was a "strong Idulihood that the costa associated with this Internet 
commumcabon were mmimd" and further enfbroement wodd not be "a good use of 
(Comnussum resources"), MUR 5770, Statement of Reasons of (Chumun Lenhard and 
(Commissions von Spakovsky, Wdther, and Wemttaub, p 2 (September 12,2007) ("Given the 
specific cncumsttuices present m this matter, including the rdattvely smdl amount potenttdly m 
violation and the nature of the commimicatton, the (Commission does not believe that further use 
of Ita limited resources IS warranted m thu matter Accordmg, the Commission voted to dismiss 
this matter m an exercise of ita prosecutond discretton ") 

For du reasons stated above, the comptamt diodd be dismissed m ita entirety with no 
further actton AUowmg a polrticdly-mottvated oomptamt of tins kmd to proceed not ody 
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wodd chiU Mr Hanmty's own Fust Amendment nghta but dso would invite simitar comptainta 
agemst press enttttes that use new medu to support candidates on both sides of the polittcd aide 

(0 RespectfoUy subnutted, 

^ RobertK Kelner 
^ ZachaiyG Paries 
O 

HI 



I EXHIBIT 1 
m 
00 
fM 

ST 
Q 



Ibi 
Vatei 
OR 

Show 

,^.v,«.15FM 

PiMt 
'fOcaiO Attaotaaaat C 

l f i 

rs 
r*i 
00 
fM 

Sf 
Q 
HI 
HI 

HANNITY'S 

HANNITY?̂  ^ 
On Todays Show.. Ntay 701,2010 

aasn wsB joteaa ty "AmariaafB Mayo*, tamsr Naw YM 01̂  Mtayor Rû y OhiHsni todMusa tt» 
UtaallannlBt attaokabl New Yorii 01̂  Q̂attlnoliiBkydosanltaBanitotoavBiygDQdnBHBnBl 
pollBy to pmwrt taneriain,* auBBaatd a thaiMU ItaiRy IhaiBBll̂ lBlhBtwBteaaauoalBt 
ima ef flta," wamad Qlutart "WarianotsdnatodBkalouranaRilaBurtawaeonlnntartteeNV 
an̂ 'aiSUBdihataniarirayar, "ForthaOboffnwIdDnft indsntendwliy PraaidBntOlwnaQBBfl 
UHar tiw VIQRIB iatannte aabanilat * ThanMUy lha aienb In Itaar YoiVa Iteaa eqî ^ 
uaSatawnaadtebaeenBnuBl̂ ĝnBrBandhBpaUyaeBbaaiwdiaio 

I to ta dona to aaouv Qw taidaia and piQtool our CMBBIIS 

NO ANONYMOUS REVIEWS. 

Jay eehUiew and Unda Ghavaa SaluaoBaFarOurhamlgiaaonOrtato 
OaBiiwBs|BhiBdbyJayeakitoe.OhwfOBunaaitte/tojel̂  
LMB GhSMB, IliB Qtebtnan oftiia Oanterfcr Equal OpportuHHy,jBfcwdtesalhartelalfc atautttia 
RimlBtebBn aitala ̂ /Martl citna on our bovdan tae imarfaaan Mdhar,*aiSBad Hannl|y, Ita ohaos 
haa nawrtoBnlhlB dutof cenbel 'BainrioWBAiBdL'TtoFadaiBloaienvnani haant dDnaaiyBinQ 
•no ra mm n umm m m piDDMIn QDNII «Mv n B Umm 1 BBMI Iw inVOMnMn ID IMip 

I ^ ^ t a a r f M i l A M a ^ a m ^ ^ ^ B M ^ ^ ^ ^ I ^ ^ B B M ^ ^ U M M a ^ ^ L ^ ^ i k a a ^ I M ^ M ^ ^ ^ ^ ^ ^ 

I IWUIPUb ̂ f f lMira I M H • mgm llluimilBIOli iM in i i m M O M ID IMMIW 
I leiNBii oioaaB via wQiBBBnaByBeiim can any BBcapcao many paBfaaaacn 
leBDy naadtovwpiBtaBnBatolhBBaliiiBitaBnteidiB iBBpBBtourbBriatei taan and 

'' Wee, del a eaneept 

ItartRawrThai 
Saan BBB Jobted ty nha AIBMHBBP Itol Itaie ta dtaouBB MB thoBdhts on taw ttw Canssnetaa 
Vkotev8O1Olb0Bb« ^whBnBdDyou«iii*8»RBpBblBBmlriibitt»HouBei"Balnd 
8aan Tmtt«itopidflBBnBebitaaHouBBi"BBkBdRBMk"YBubBlBBpaolBiyaflBrttfl«hadUioam 
bR but ladr I va* tiny ean esbi SB aaflte but ttds WH to a vBBd BlBBtion and Oay'U naad 41 to 
HRBBBnaoi wnnywnoa^wOGaniBnpuiwBaDn w n yuaui uuiinirinoraRBoniMOBnon 
hnvyaue 
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Todays "HelTepId'Ftoai The Haanî FanaBBE 
rm 81 aadilawe naverhaajdaa aiuahantewSMy-pasted by KsHhrnWO 
I eartt nuNnilw a laiw wlian paopto hate iBB̂ f Bleopad BB iw to od Old naniBB ao niuoh and 
bash sash sthas poMcal duMs liinoBfBMeyaaninlBliBiluiileBtiadltoBharacf baahlnA bid tin 
pBBtyBBrBndahBKIthaBsreentBndBM IdBiBapaotoUwapaaptaaiMaeanlaauBB, Ijuatdont 
Hte ttte name oUfip and auch 
(BBid 
»TVTeBtamHdnnlbf POKMaBwSpmEBT). 
MBieoepB,aahrBbBato, and ttw dakilaiBrilnBtedlual tam IsQBtaAvpol? Pair Qov Oaiy 
Jahnsan apadn up a dabetai 
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Hnnnity 

Naar you aan gat your vanfONneaan Hanrily OenaanBttnaVtalny 2010 togs gaariiWa haw 
todaato quB«y r̂tLiBMawdaaifahbla.tai*to. hate. hBaaaa, aaatomuga, and tote of nwia 
eaolaMir biowvatee and ifa sO mads ta ttw UBAIV\to awn haw ttteiBminlNarfMbBto 
tool 

Gnat to-Mattiai^ Day and FBttwr̂  Owl 

QotoHannavecniand cllok onttwlianrf̂ f Bloie Ihk and steb your wiy ownOonaanataiaVlclsiy 
2010 abdlehna amaaa testis 
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From The Sean Haaaitv Show <hcadlinê h|nni|̂  -̂niii> 
Date Men, Mar 29,2010 at 5 19 PM 
Subiect Sean's New Book "Conservative Victoty" - AVAILABLE NOW' 
To 

J Hannity 

Sean Hannity's 
Revolutionary Book 
Available Now! 
AllaraHiyBarat8aanHannî dacrfad to wnte analhar book Ha 

In Oonaanialna Vldoiy Saan ilanŵ f Muaa a atenny eai to 
aebon HamMyaumayaal Via maior Obama i 

of Itanaai acBwsni. lapnaann of IN mada. auppart tor iahai 

laofliaihal ayaian and tovtoil our natonal aovwaan̂  am ho 
dmiNB on Bia OMamplao or Ronald RaoBan and Bio QOPa 
OonBad vaBi Amanaa to show hoMf oanaaivabtfaa ean unto 
baland Baa Qounbŷ  inaal ehanahad pmcelaa and ad now to 
Bel Amanea back an Bw laM back - aMa wa abl can 

SEAN HANNITY 

MICTORY 
COMSERyATIVE VlU l ijRY 
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CONSERVATIVE VICTORY 
2010 NATIONAL BOOK TOUR 

Donl maa your Ohanoe to mael Soan 
Hanraly and hava him autograph your 
oopif ol CORaBmBSM Metaiy 

For mora intormalian 

March 10 "niiG SmVatay CM ^pmo '•on NawOitosna jh 

Mdrcti .1 3̂iC SailLai«Ciqf IT MpniiO .0 0 KanaasCdy KS 

i\vn i ALIL Pdlsburĝ  PA î pib 10 JOiO FrarMn TN 

Hpn 1 2010 Phiadelptoa PA Mpn* 13 20iO ThaVhiaoaa FL 

HpnP" >01P Mmapoba MN Apnl 14 20iO ABante GA 

Apma 2010 GranoRapida Ml Apm is TOiO Crarawb Oh 

Click here to edit nrofiie 

Click here to unsubscribe 

8/13/2010 



^ EXHIBIT 3 
ro 
00 
fM 
"ST 
SF 

0 



Hannity 

rs 
rs 
Wl 
00 
fM 
ST 
ST 
O 
HI 

Sean Hannity's 
Revolutionary Book 
Releases In OME WEEK! 
Alter BK yean. Saan Hamâ  daeriad to wnte anoBiar book 

to Oonaanrabw Vhetoiy Saan Hann̂  HBuaa a abmiB eaR to 
acbon HarnidyauraByaalttianaiiorOtan 
pnatoanTa afltabon wdh ladieal ttiaolBBy to be 
toatoiy oT Manoal acbwami rapreaaBnofflha madH. aupporttor 

Ha 
baa-raailial ayatoin and toitoS nur natonal auaaiâ iidy eulha 
dlaaiB on Bw aaamplaa or Ronald RaaBan and Bw OOP̂  
Conbacl VHHI Amanca to ahoia how oonaaivalNaa can unito 
tahfid Una counbĵ  meal chanahad piaiciplaa and act now to 
gal Amanoa back on Bia noM back * wMa WB abl can 

SEAN HANNITY' 

%Z; 
VICTORY 

CONSERVATIVE VICTOR 

11 1 O X C' n — 7 
.J L' O I C)u. / / 



fM 
K. 
IS 
Nl 
Op 
fM 

O 
r-H 
H 

CONSERVATIVE VICTORY 
2010 NATIONAL BOOK TOUR 

Don t maa your ehanea to meal Saan 
Hanmly and hava bin autogiaph your 
copy of OofiaanMBSva Mctoiy 

For mora taitaimafian 

Cliffl̂ hffrff to edit profile 
ChcKhCTPtoiinswbbgnhe 

Man1i% 7310 SmVaitoi CM npn''010 Nô Ortaona IM 

Mdieh Jl Alio sat Lake Ody ur ^M>' IO 2L 0 Kansas Cily KS 

MproS JC10 PittsBurgh PA Aprb 10 SJ'O Fronkbn TN 

Apnl 3 2010 PMadBlphia PA npni 13 20*0 ThaVkbagBS Fl 

Apm 7 2010 MmnaapQls MN ftpnl 14 JO'O AUanu 6A 

ApmS 2010 GrandRapida.Ml Mpra IS 20iO Cirannab Oh 


